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No. 8008

IN THE

United States Circuit Court of Appeals

FOR THE

NINTH CIRCUIT

THE UNITED STATES OF AMERICA,
Appellant,

V.

JOHN II ESTATE, LIMITED, an

Hawaiian Corporation, et al.,

Appellees.

PETITION FOR REHEARING

To the United Statss Circuit Court of Appeals for the

Ninth Circuit, and to the Honorable Judges Thereof

:

Comes now JOHN II ESTATE, LIMITED, ap-

pellee in the above entitled cause, and presents this its

petition for rehearing of the above entitled cause to recon-

sider the question as to whether or not appellee is entitled

in these condemnation proceedings to compensation to



reimburse it for the taking of a portion of its fishing

rights by the United States prior to the institution of the

condemnation proceedings, and in support thereof re-

spectfully shows

:

That the Court, in reversing the award to appellee for

compensation for the taking of a portion of its fishing

rights by the United States prior to the commencement of

the condemnation proceedings on the grounds stated in

U. S. V. Shingle, No. 7975, that is— (a) that appellee had

its remedy under the Tucker Act, and (b) the statute

under which the condemnation proceedings were brought

did not authorize the Railway Company to pursue that

remedy in these proceedings, proceeded under a misap-

prehension of the principles of law involved.

If a reargument is granted, it can be conclusively shown

under the decisions of the Supreme Court of the United

States that where there has been a taking by the United

States prior to the institution by the government of con-

demnation proceedings

—

(1) the just compensation to be

awarded the owner should not be confined to the value of

the property at the time of the taking but should include

such addition thereto as may be required to produce the

present full equivalent of that value paid contemporane-

ously with the taking; (2) the owner of property is en-

titled to such just compensation in the condemnation

proceedings and cannot be denied the same on the

grounds that it has a right of recovery in separate litiga-

tion which it may institute against the government; and



(3) that Congress cannot, by statute, either affirmatively

or by failing to provide in such statute for the awarding

of just compensation, deprive the owner of the full con-

sideration of all of the elements which constitute just

compensation.

II.

In holding that appellee was not entitled to the compen-

sation awarded it for the taking of a portion of its fish-

eries prior to the institution of the condemnation pro-

ceedings, the Court appears to be under a misapprehen-

sion as to the contents of the record. The record in the

case shows that prior to the institution of the condemna-

tion proceedings there was a taking by the United States

of a portion of the fisheries which the government seeks

in its eminent domain proceedings to condemn (R. 251-2,

289, 425). The appellee was permitted to amend its an-

swer to claim that it was entitled, as a part of just com-

pensation, to an award for the loss it had suffered by

virtue of the taking by the United States of a portion

of its fisheries prior to the institution of the condemnation

proceedings (R. 204-211). Evidence was introduced

showing this taking. As a matter of fact, the interference

constituting the taking was stipulated to by the govern-

ment (R. 251-2). The fact that interference by the United

States constituted a taking was judicially determined in a

prior suit between the same parties under the Tucker Act,

from which decision the government did not appeal (R.

289, 420, 437). The trial court in the condemnation pro-

ceedings found a taking by the United States prior to the



institution of the condemnation suit (R. 78-81). No
evidence to the contrary was adduced. The trial court

followed the decisions of the Supreme Court of the United

States, particularly the decision in U. S. v. Rogers, 255

U. S. 163, and the provisions of the United States Consti-

tution requiring the payment of just compensation, and

allowed appellee the sum of $34,752. compensation for

the taking of a portion of its fishing rights for the period

prior to the filing of the eminent domain proceedings so

as to put the appellee in the same position as though it

were paid contemporaneously with the taking of its prop-

erty (R. 80-1, 175.)

The facts of the instant case are on all fours with the

case of U. S. v. Rogers, supra, where there was a taking

by the United States three years prior to the filing of the

condemnation suit. The decision of the trial court follows

to the letter the decision of the Court in the Rogers case

with respect to the matter of just compensation in the con-

demnation proceedings for a taking antedating the institu-

tion of the condemnation proceedings.

III.

In holding that appellee was not entitled to have in-

cluded in the award the sum found by the trial court as

necessary to reimburse it for the taking by the United

States of a portion of appellee's fishing rights prior to the

institution of the condemnation suit, it appears that this

Court overlooked the rule of law that the United States

can only exercise its power of eminent domain subject to

the conditions embodied in the United States Constitu-



tion. The just compensation required by the Constitution

is not confined to the value of the property taken but in-

cludes such addition thereto as may be necessary to pro-

duce the present full equivalent of that value paid con-

temporaneously with the taking. Such additional amount

is measured either by interest on the value or by such

other standard as may be suitable in the light of all the

circumstances.

IV.

That this Court in its decision apparently overlooked

the fact that irrespective of remedies the appellee might

have against the United States, if the government brings

proceedings to formally condemn property, appellee

would be deprived of the benefit of the provisions of the

Constitution requiring just compensation if the Court

should say that the appellee, while it is entitled to just

compensation, can only get part of it in the condemnation

proceedings and that to get the balance it would have to

proceed against the United States in a separate action

under the Tucker Act. This would amount to a denial of

just compensation as it would force the appellee to become

a party plaintifif to a multitude of actions. When a prop-

erty owner invokes the just compensation clause he is

entitled to a judicial determination of the amount.

V.

That the Court in its decision apparently overlooked

the fact that while the Tucker Act gives the right to bring

suits against the United States where there has been a tak-



ing by the government before the government has insti-

tuted condemnation proceedings, such Act does not

relieve the court of the duty of requiring that just com-

pensation be paid to a defendant in a condemnation pro-

ceedings instituted vs^here there has been a taking by the

government prior to the filing of the condemnation suit.

The Tucker Act w^as never passed for the purpose of

covering cases where a condemnation suit is brought. The

ostensible purpose of the Act is to give the right to bring

suits against the government where property has been

taken by the government and no condemnation proceed-

ings instituted.

VI.

That the Court seems to be under the impression that

because the Tucker Act permits suits against the govern-

ment where the government has taken property, such

remedies limit the rights of the owner of property' in a

condemnation suit to an award for the value of the prop-

erty taken and that to recover any other elements of dam-

age arising out of a taking prior to the filing of the suit,

the property owner must file a separate suit under the

Tucker Act. This is contrary to the holding of the leading

case of United States v. Rogers, 255 U. S., 163, cited in

appellee's brief, in which the Supreme Court of the

United States held that where there had been a taking in

1912 and no condemnation suit filed until 1915, the prop-

erty owner was entitled to recover in the condemnation

suit not only the value of the property as of the date of the

taking, but in addition thereto such amount in the form



of interest as would reimburse the owner for the loss of

his property from the date of the taking. In the Rogers

case the defendant of course had a remedy against the

government under the Tucker Act for the taking of his

property but the Supreme Court held that in the condem-

nation suit he was entitled, to just compensation, namely,

the value of his land, and interest from the time of the

taking.

Apparently this Court has overlooked the point that the

Court in the Rogers case had precisely the same question

before it as this Court has in this case and that the Su-

preme Court did exactly what the trial court below did,

namely—allowed as an element of just compensation such

sum as is necessary to produce the present equivalent of

the value of the property paid contemporaneously with

the taking. The decision of this Court is in square con-

flict with the decision of the United States Supreme

Court in the Rogers case.

VII.

That the Court, in holding that appellee is not entitled

to have included in the award compensation for the tak-

ing by the United States of a portion of its fisheries prior

to the institution of the condemnation suit, apparently

overlooked the rule that when the government condemns

property the property owner is entitled under the Fifth

amendment to have awarded in the condemnation pro-

ceeding just compensation from the time of the taking,

irrespective of when the taking occurs, and irrespective

of the existence of any permissive statute permitting the
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property owner to sue the government on account of the

taking. There is overwhelming authority in the decisions

of the United States Supreme Court, the lower Federal

Courts, and the State Courts supporting this proposition.

We know of no case to the contrary.

VIII.

That the Court misapprehended the problem involved

when it held that compensation for the taking by the

United States of a portion of appellee's fishing rights

prior to the institution of the condemnation proceedings

could not be awarded appellee in these condemnation pro-

ceedings because the statute under which the condemna-

tion suit was brought did not authorize such award. Upon

reargument it can be conclusively shown that while Con-

gress may determine what property is needed for a public

purpose and order such property taken, the question of

just compensation is, under the due process clause, a mat-

ter of judicial determination and does not depend upon

the provisions of the statute authorizing the bringing of

the condemnation suit. The matter of what is just com-

pensation is a matter for the courts, who in turn are bound

by the Constitution. Congress, by the passage of a statute

authorizing a condemnation suit, can no more limit the

Court's consideration of the elements of just compensation

than it can limit the amount of dollars the Court can

award as damages. It does not rest with the public taking

property through the authority of an act of Congress, its

representative, to say what compensation will be paid or

even what shall be the rule of compensation. See Monon-



gahela Navigation Co. v. United States, 148 U. S., 312 (at

327 and 328). Compare Baltimore & Ohio Ry. Co. v.

t/. ^S., 298 U. S., 349 (at 368).

IX.

Upon reargument it can be shown by decisions of the

Supreme Court of the United States, and particularly by

the decision of the Supreme Court in the case of Shoshone

Tribe v. United States, 81 L. Ed., 220 (at 228), decided

January 4, 1937, which decision was rendered after the

submission of the present case, that the failure of the

statute to provide for interest or any substitute therefor

"is unimportant, there having been an appropriation of

property within the meaning of the Fifth Amendment",

and "Given such a taking, the right to interest or a fair

equivalent, attaches itself automatically to the right to an

award of damages."

X.

The decision of this Court in holding that appellee is

not entitled in this condemnation proceedings to compen-

sation for the taking by the United States of a portion of

appellee's fishing rights prior to the institution of the con-

demnation suit is in direct conflict with the decision of

the United States Supreme Court in the case of Shoshone

Tribe v. United States, supra, decided by that Court after

the submission of the case at bar. In that case Congress

passed an act authorizing the Shoshone Tribe to sue the

United States to recover for the value of land taken from

it by the government. The first statute passed by Congress
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was vetoed by the President because it provided for inter-

est on the value of the property taken. The statute was re-

enacted with all of its original provisions excepting the

interest provision, which was deleted. Under the statute

as re-enacted and approved by the President, the Sho-

shone Tribe sued the government in the Court of Claims

for the taking. In spite of the failure of the statute to

provide that interest might be included in the award, and

in face of the history of the statute, the Supreme Court of

the United States held that the "right to interest or a fair

equivalent, attaches itself automatically to the right to an

award of damages". The Court stated that it was unim-

portant, there having been an appropriation of property

within the meaning of the Fifth Amendment, that the

statute was silent "as to an award of interest or any sub-

stitute therefor."

XI.

That the reversal of the judgment of the trial court

with respect to the allowance of compensation to appellee

for the taking of a portion of its fishing rights by the

United States prior to the institution of the condemnation

proceedings, deprives appellee of private property for

public use without just compensation in contravention of

the Fifth Amendment of the Constitution of the United

States. Such reversal deprives the appellee of a most im-

portant element of just compensation. Such a holding

goes beyond the holding in any adjudicated cause that

counsel has been able to find because the United States

Supreme Court has always held that "just compensation"
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must be fixed by considering all elements of compensation.

This Court's holding that appellee is not entitled in these

proceedings to full compensation for the taking of a por-

tion of its fishing rights by the United States prior to the

institution of the condemnation proceedings raises a con-

stitutional question and upon reargument it can be demon-

strated that the holding of the Court deprives this appellee

of its rights guaranteed by the Fifth Amendment.

WHEREFORE, upon the foregoing grounds it is

respectfully urged that this petition for rehearing be

granted; and that the judgment of the United States Dis-

trict Court for the Territory of Hawaii in awarding ap-

pellee compensation for the period subsequent to the

taking by the United States of a portion of appellee's

fishing rights be affirmed.

DATED: Honolulu, Hawaii, June 28, 1937.

Respectfully submitted,

JOHN H ESTATE, LIMITED,
Appellee,

By Anderson, Marx, Wrenn & Jenks,

By RoBBiNS B. Anderson,

By Heaton L. Wrenn,
Its Attorneys.
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CERTIFICATE OF COUNSEL

The undersigned, counsel for JOHN II ESTATE,
LIMITED, hereby certify that the foregoing petition for

rehearing is, in their judgment, well founded and is pre-

sented in good faith and is not interposed for delay.

DATED: Honolulu, Hawaii, June 28, 1937.

Anderson, Marx, Wrenn & Jenks,

By RoBBiNS B. Anderson,

By Heaton L. Wrenn,

Attorneys for John li Estate, Limited, Appellee.


